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PER CURI AM

Jamal Hicks appeals his conviction and sentence on a
charge of assaulting a federal correctional officer, in violation
of 18 U S.C. 88 111(a)(1l), 111(b) (2000). The district court
adopted the findings set forth in the presentence investigation
report, and, after applying a two-|evel enhancenent to Hi cks’ base

offense level pursuant to U.S. Sentencing Guidelines Mnual

(“USSG’') 8 2A2.2(b)(3)(A) (2003), he sentenced Hicks as a career
of fender pursuant to USSG § 4B1. 1. Specifically, the district
court sentenced Hicks at the | ow end of the cal cul ated gui delines
range to 210 nonths’ inprisonnment, three years of supervised
rel ease, and ordered him to pay restitution in the anount of
$1167.52, and a $100 assessnent. In so sentencing Hicks, the
district court made a statenent that it considered the sentencing
range to be high, but that it was bound to sentence Hi cks within
t he federal guidelines.

Hi cks’ attorney has filed a brief pursuant to Anders v.
California, 386 U S. 738 (1967), asserting plain error! by the

district court pursuant to Blakely v. Wshington, 542 U S. 296

(2004), in sentencing himas a career offender, but concl udi ng t hat
t he enhancenment was properly applied by the district court and that
there are no neritorious grounds for appeal. In his pro se
suppl emental brief, H cks asserts clains of ineffective assistance

of counsel, deni al of due process, violation of his Sixth Arendnment

!Because Hicks did not preserve this claimof error in the
district court, we review for plain error. United States V.
Hughes, 401 F.3d 540, 547 (4th Cr. 2005).
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rights, and sentencing error relative to his sentence as a career
of f ender . In addition to consideration of the issues raised by
Hicks and his counsel, in accordance with the requirenments of
Anders, we have exam ned the entire record and find no neritorious
i ssues for appeal not discussed herein.

We conclude that Hicks is entitled to be resentenced

under United States v. Booker, 125 S. C. 738 (2005).2% Booker held

that the “Si xth Anendnent is violated when a district court, acting
pursuant to the Sentencing Reform Act and the guidelines, inposes
a sentence greater than the maxi num aut hori zed by the facts found

by the jury alone.” United States v. Hughes, 401 F.3d 540, 547

(4th Cr. 2005). The Suprene Court renedied the constitutiona
vi ol ation by severing and excising the statutory provisions that
mandat e sent enci ng and appel | ate revi ew under the gui delines, thus
maki ng the guidelines advisory. Booker, 125 S. C. at 756-57
(opi nion of Justice Breyer for the Court). In Hughes, this court

found Hughes’ sentence exceeded t he maxi mum sent ence aut hori zed by

the facts found by the jury alone, in violation of Booker. 1d. at
547. Hughes raised the issue for the first tinme on appeal and
review was for plain error. 1d. Under plain error review, this

court found there was error, the error was plain, and the error
af fect ed Hughes’ substantial rights. 1d. at 546-56 (citing United
States v. Qano, 507 US 725, 731-32 (1993)). The court

recogni zed the error because “failure to notice such an error woul d

2Just as we noted in Hughes, 401 F.3d at 545 n.4, “[w e of
course offer no criticismof the district judge, who followed the
| aw and procedure in effect at the time” of H cks’ sentencing.
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seriously affect the fairness, integrity, or public reputation of
judicial proceedings.” [1d. at 555.

Here, the district court’s enhancenent by a preponderance
of the evidence of Hi cks’ sentence for an offense that involved
bodily injury pursuant to USSG 8 2A2.2(b)(3)(A) clearly was a
vi ol ation pursuant to Booker, because absent that enhancenent,
Hi cks’ offense | evel woul d have been two of fense | evel s bel ow t hat
on which he ultimtely was sentenced, with an attendant | ower
gui del i nes range. Hence, that enhancenent was plain error, which
this court recogni zes under Booker.

Turning to the career offender enhancenent, in Booker,
the Suprene Court reaffirmed its prior holding in Apprendi that
“[alny fact (other than a prior conviction) which is necessary to
support a sentence exceeding the nmaxi mum aut horized by the facts
established by a plea of guilty or a jury verdict nust be admtted
by the defendant or proved to a jury beyond a reasonabl e doubt.”
Booker, 125 S. Q. at 756. This court has held that the
application of the career offender enhancenent falls within the
exception for prior convictions where the facts are undi sputed,
making it unnecessary for the district court to engage in further

fact finding about a prior conviction. United States v. Collins,

412 F. 3d 515, 521-23 (4th G r. 2005); see Shepard v. United States,

125 S. . 1254 (2005) (holding that a court’s inquiry as to
di sputed facts in connection with a prior convictionis limted to
the terns of the chargi ng docunent, a plea agreenent, a transcri pt

of the plea colloquy, or a conparable judicial record). In



Col lins, we concluded there was no Si xth Arendnment violation. 412
F.3d at 523.

Hi cks’ assertion that his Sixth Amendnment rights were
violated when the district court nade inpermssible factual
findings to classify him as a career offender survives Collins
because Hicks disputes that he satisfied the requirenments for
career offender status. Specifically, H cks points to the fact
that one of the predicate offenses relied upon by the district
court in sentencing him as a career offender was a juvenile
conviction for robbery with a deadly weapon, committed when he was
seventeen years of age. Here, the district court used the
gui delines range fromthe PSR in rendering H cks sentence, which
was predicated on Hicks’ qualification as a career offender. 1In
classifying Hicks as a career offender, the PSR in fact relied on
an of fense that occurred when Hi cks was seventeen years of age,
with an attendant conviction that occurred nore than five years
prior to the date of the instant conviction, for which Hicks
received a probation sentence, with no inprisonnent term USSG
§ 4B1.1, coment. (n.1); USSG § 4Al.2(d) comment. (n.7). Moreover,
this claimmy transcend Booker because it appears, on its face,
that the district court sentenced Hi cks as a career offender based
on a juvenile conviction which nay have been inproper, in addition
to being based on the district court’s fact-finding by a
preponderance of the evidence, the latter of which offends H cks’

Si xt h Amendnent rights.



We further find that Hi cks’ sentence also is clearly
erroneous because the district court inposed it pursuant to a

mandat ory gui delines schene. 1In United States v. Wite, 405 F. 3d

208, 216-17 (4th Cr. 2005), this court considered whet her treating
t he gui delines as mandatory was plain error in |ight of Booker, and
held that it was. However, we declined to presume prejudice,
finding that a defendant nust “denonstrate, based on the record,
that the treatnent of the guidelines as nmandatory caused the
district court to inpose a |l onger sentence than it otherw se would
have inposed.” Wite, 405 F.3d at 224. Because “the record as a
whol e provide[d] no nonspecul ative basis for concluding that the
treatment of the guidelines as mandatory ‘affect[ed] the district
court’s selection of the sentence inposed,’”” id. at 223, we
concl uded that the error did not affect the defendant’s substanti al
rights and affirned the sentence. 1d. at 225.

Here, in sentencing H cks, the district court announced
that it considered the guidelines range to be high, thus providing
concl usi ve evidence to support the conclusion that had it not been
constrai ned by the then-mandat ory gui delines, it woul d have i nposed
a | ower sentence. The district court’s statenent provides a non-
specul ati ve denonstration that the error seriously affected the
out cone of Hi cks’ proceedings. See Wite at 223. Thus, the plain
error standard has been net. For the foregoing reasons, we vacate
H cks’ sentence and remand for further proceedings.

Hi cks further asserts on appeal that both his trial and

his appellate attorneys were ineffective, and that he was thereby



deni ed due process. Cains of ineffective assistance of counse
shoul d be raised by notion under 28 U S.C. § 2255 (2000), in the
district court, unless it conclusively appears fromthe record t hat

counsel failed to provide effective representation. United States

v. DeFusco, 949 F.2d 114, 120-21 (4th CGr. 1991). W find that it

does not conclusively appear from the face of the record that
Hicks” attorneys failed to provide effective representation
sufficient for the claimto be cognizable on direct appeal.
Accordingly, we affirm H cks’ conviction, vacate his
sentence, and remand for resentencing. W deny Hi cks notion to
relieve counsel, and dispense with oral argunent because the facts
and legal contentions are adequately presented in the nmaterials

before the court and argunent woul d not aid the deci sional process.

AFFI RVED | N PART,
VACATED I N PART, AND REMANDED




